CCH-ANNO, FSLR ¶56,157.419, Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Consultant to employee. . .
Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Consultant to employee benefit plans who provided names of investment advisers to plan clients who were seeking to change their advisers was not itself an investment adviser within the meaning of Section 202(a)(11).--
Hudson Valley Planning, Inc. (SEC 1978), 1978 CCH Dec. ¶81,667 .

NO-ACT, NAFT WSB File No. 030678098, 78 CCH Dec., FSLR ¶81,667, Hudson Valley Planning, Inc. , (Feb. 25, 1978)
78 CCH Dec., FSLR ¶81,667, Hudson Valley Planning, Inc. 

78 CCH Dec., FSLR ¶81,667

Investment Advisers Act--Definition of Investment Adviser--Advice As To Selection of Adviser.--

A consultant to employee benefit plans who provided names of investment advisers to plan clients who were seeking to change their advisers was not itself an investment adviser within the meaning of Section 202(a)(11) of the Advisers Act. The staff's position was partly based on the fact that the persons to whom the consultant would be providing information about investment advisers would already have an investment adviser and be investing in securities. Moreover, the consultant neither selected nor recommended an adviser, and any data concerning advisers was provided without comment or evaluation.

See FSLR ¶56,155 "Investment Advisers Act"
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...The staff advises this company that an affiliate employee benefit plan consultant would not appear to be an "investment adviser" within the meaning of Section 202(a)(11) by reason of the fact that it occasionally provides a client wishing to change its investment adviser with names of investment managers in its geographical area with the capability to manage plans of the same general asset size as the client. Although the staff generally takes the position that a person who, for compensation, gives advice as to the advisability of selecting or retaining an investment adviser is himself an investment adviser, it notes that, in this case, the persons to whom the consultant provides advice already have an investment adviser and invest in securities.

----------------------------------------

INQUIRY LETTER
Hudson Valley Planning, Inc.
53 ACADEMY STREET, P. O. BOX 709
POUGHKEEPSIE, NEW YORK 12602
March 17, 1977

Dear Mr. Fitzsimmons:
In affiliate of this firm acts as an employee benefit plan consultant to various multi-employer pension plans.

In connection with services rendered to such employee benefit plans, our affiliated company may from time to time help prepare for plan administrators a questionaire to be sent to registered investment advisors for completion by such investment advisors. The completed questionnaire is normally returned directly to the employee benefit plan. The questionnaire asks general questions about the general methods of services provided by such registered investment advisors to employee benefit plans, their schedules of charges, personnel involvement, research, computer facilities, past record with respect to employee benefit plans, etc.

In certain instances, the questionnaire replies, always referring to a specific employee benefit plan, are returned directly to our affiliated firm, which then forwards them to the plan administrators.

Our affiliated firm does not engage in any determination as to which firm shall chosen as investment advisor, does not select the investment manager, nor makes recommendations as to the choice of the investment manager.

Our affiliated firm does keep files on leading investment managers, the depths of their operation and scope of their operation in the employee benefit plan field, which will be used as research material in the event of inquiries from employee benefit plan clients of the firm.

No charges are made to any investment manager. No monitoring of exact investment results of any investment manager are maintained.

In performing certain actuarial functions, our affiliated consulting firm will use reports of certified public accountants based upon actual investment performance, as determination of the estimated actuarial assumption of investment rate of return and performance. The source of this data is generally the realized figures obtained from certified public accountant accounting reports.

We do not generally determine which money managers are monitored, nor for any particular period of time. Our records are only of a general nature and refer to available money market managers with a past record of involvement with employee benefit plan clients.

Neither our firm nor its affiliated company are registered investment advisors under the Investment Advisors Act, and we do not believe we perform services which would require us to obtain such registration.

We would appreciate your clarification, however, in this connection.

Thank you very much for your cooperation.

Yours very truly,

Bernard Handel
STAFF REPLY LETTER
RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF INVESTMENT MANAGEMENT

Our Ref. No. 77-196CC
Budson Valley Planning, Inc.

File No. 132-3
Your inquiry has been referred to this office for a response. It is our understanding, based on telephone conversations between Mr. Bernard Handel and Mr. Leonard Chubinsky of the staff on June 17 and June 24, 1977 and September 7, 1977, that the following is the extent to which your affiliated consultant (the "Consultant") provides information about investment advisers to employee benefit plan clients.

The Consultant, as part of its services to a client, prepares for appropriate government agencies reports evaluating the actuarial soundness of the client's employee benefit plan utilizing performance data on the investment account of the plan client which are normally supplied to the plan by its adviser. In addition, in response to an inquiry from a plan client indicating a desire to change its investment adviser, the Consultant may provide a few names of investment advisers selected from a file of investment advisers which it maintains. The file consists of names of advisers who are providing management services to employee benefit plans which employ the Consultant and other advisers who have indicated to the Consultant that they wish to provide advisory services to employee benefit plans. Plan Clients may then contact the advisers to make further inquiry. Although the Consultant maintains the names of approximately 20 investment advisers, an inquiring plan client is given only a few names of advisers in the same general location and with a capacity to handle plans of the same general asset size as the client.

At a client's request, the Consultant will prepare reports, using information obtained from advisers by a plan client, and submitted by the client to the Consultant, summarizing, without comment or evaluation, significant data concerning such advisers. No selection or recommendation of an adviser is made by the Consultant, nor is general advice about advisers furnished to plan clients or to any other persons.

Section 202(a)(11) of the Investment Advisers Act of 1940 defines an investment adviser as:

any person who, for compensation, engages in the business of advising others, either directly or through publications or writings, to the advisability of investing in, purchasing, or selling securities, or who, for compensation and as part of a regular business, issues or promulgates analyses or reports concerning securities....

An investment adviser within the meaning of this section must register with the Commission in the absence of an applicable exclusion or exemption from registration.

We have taken the position that a person who, for compensation, engages in the business of providing advice as to the advisability of selecting or retaining an investment adviser is himself an investment adviser within the meaning of the Act as he is necessarily giving advice as to the advisability of investing in, purchasing, or selling securities.

Based upon the facts stated in your letter and in the telephone conversations of June 17, and June 24 and September 7, 1977, we would not object if the Consultant proceeded as described above without registration as an investment adviser. Our position is based, in part, on the fact that the persons to whom the Consultant will be providing information about investment advisers will already have an investment adviser and be investing in securities. Any change in the facts and circumstances surrounding the Consultant's activities may result, in a change in our position.

Stanley B. Judd. Assistant Chief Counsel
Division of Investment Management

LC:ad
CCH-ANNO, FSLR ¶56,157.43, Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Employee stock ownership. . .
Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Employee stock ownership plan.--
Neither the administrative committee for the employee stock ownership plan nor the corporation would be required to register as an investment adviser under the Act, if they do not receive compensation.--Lanchart Industries, Inc. (SEC 1977), '76-'77 CCH Dec. ¶80,995 .

See also:

Vol T. Blacknall Co. (SEC 1977), '77-'78 CCH Dec. ¶81,159 (plan administrator of qualified employees' profit-sharing plan not required to register).

But see:

MilLife, Inc. (SEC 1986), '86--'97 CCH Dec. ¶78,305 (no-action assurance could not be given to an insurance company or its employees or agents under the Advisers Act if the companies proposed 401(k) plans were marketed without registration of the company and its agents under the Act).

E. I. du Pont de Nemours & Co. (SEC 1982), '82-'83 CCH Dec. ¶77,334 (SEC could not respond since facts not included in no-action letter).

CCH-ANNO, FSLR ¶56,157.56, Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Compensation--
Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Compensation--
Cost-based fee.--"Compensation" would not be received in circumstances involving a cost-based management fee and a payor and payee who are described as virtually the same. Any economic benefit constitutes compensation.--Touche Holdings, Inc., (SEC 1987), '87-'88 CCH Dec., ¶78,550 .

